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Blair J.:

1 These reasons are an expanded version of an endorsement made at the time of the granting of an Initial Order
in favour of the Applicants under the Companies' Creditors Arrangement Act, R.S.C, 1985, ¢, C-36, as amended, on
February 15, 1999, At the time, I indicated that I would release additional reasons with respect to certain of the issues
raised on the Initial Application at a later date. In doing so, I propose to incorporate significant portions of the earlier
handwritten endorsement.

2 Royal Oak Mines Inc. ("Royal Oak"), and a series of related corporations, applied for the protection of the Court
afforded by the Companies' Creditors Arrangement Act (the "CCAA") whilc they endeavour to negotiate a restructuring
of their debt with their creditors. Royal Oak is a publicly traded mining company of considerable import in the mining
industry. It currently operates four gold and copper mines (two in the Timmins area of Ontario, one in Yellowknife
in the North West Territories, and one (the Kemess mine) in the interior of British Columbia). The Company employs
approximately 960 people (about 300 in Ontario, 280 in the North West Territories, 348 in British Columbia, 27 at its
corporate headquarters in Seattle, and 5 in the Province of Newfoundland).

3 Royal Oak is supported in this CCAA Application by Trilon Financial Corporation and Northgate Exploration
Limited, the senior secured lenders who are owed approximately $180 million, and by the unofficial creditors' committee
of the Senior Secured Subordinated Noteholders who are owed about $264 million, A group of three other lenders,
known in the jargon of the industry as the "Hedge Lenders", and who have advanced approximately $50 million to Royal
Oak, stands between the former two groups, in terms of priority. The three Hedge Lenders — Bankers Trust, Macquarrie
Limited of Australia, and Bank of Nova Scotia — did not strenuously oppose the granting of an Initial CCAA Order in

Westavwhimt. caama Copyright @ Thomson Reuters Canada Limited or its fleonsors (excluding Individual courl documents), All rights reserved,



Royal Oak Mines Inc., Re, 1999 CarswellOnt 625
1999 CarswellOnt 625, [1999] O.J. No. 709, 6 C.B.R. (4th) 314, 96 O.T.C. 272

principle; however, they questioned the scope and extent of some of the relief sought, arguing that it was unnecessarily
broad and "overreaching", particularly where they had only been given short notice of the Application and where some
creditors had been given none,

4 There are construction lien claimants in the Province of British Columbia, they point out, who have lien claims
against the Kemess Mine totalling about $18 million, and whose claims are admittedly prior to those of any other secured
creditor in relation to that asset. Yet the lien claimants were not given notice of these proceedings. In addition, Export
Development Corporation has a claim for about $19.5 million and had not been given notice,

5 Falling world prices for gold and copper, environmental concerns with their attendant costs, and construction and
start-up costs relating to the Kemess Mine in particular, have led to Royal Oak's current financial crunch, It is insolvent.
I was quite satisfied on the evidence in Ms. Witte's affidavit, and on the other materials filed, that the Applicants met the
statutory requirements for the granting of an Initial Order under section 11 of the CCAA, and that it was appropriate
and just in the circumstances for the Court to grant the protection sought on an Initial Order basis, while the Applicants
attempt to restructure their affairs and to elicit the approval and support of their creditors to such a restructuring,
Accordingly, an Initial Order was granted on February 15, 1999, There have been certain adjustments and variations
made to that Order since then.

6  In view of some of the important concerns raised by Mr, Dunphy and Ms. Clarke on behalf of the Hedge Lenders
about the details and reach of the Order sought, however, I indicated that the Court was not prepared to approve it in
its entirely at this stage. The Initial Order as granted was therefore somewhat more limited in scope than that requested.
Somewhat more expanded reasons than those set out in the handwritten endorsement made at the time were to follow.
These are those reasons.

Initial CCAA Orders

7 Section 11 of the CCAA is the provision of the Act embodying the broad and flexible statutory power invested in the
court to "grant its protection” to an applicant by imposing a stay of proceedings against the applicant company, subject
to terms, while the company attempts to negotiate a restructuring of its debt with its creditors. It is well established that
the provisions of the Act are remedial in nature, and that they should be given a broad and liberal interpretation in order
to facilitate compromises and arrangements between companies and their creditors, and to keep companies in business
where that end can reasonably be achieved: see, Nova Metal Products Inc. v, Comiskey (Trustee of) (1990), 1 C.B.R.
(3d) 101 (Ont. C.A.), per Doherty J.A.; Lehndorff General Partner Lid,, Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div,
[Commercial List]), at p. 31; "Reorganizations Under the Companies' Creditors Arrangement Act", Stanley E. Edwards,
(1947) 25 Can. Bar Rev. 587 at p. 593 referred to with approval by Thackray J. in Quintette Coal Ltd., Re (1992), 13
C.B.R. (3d) 146 (B.C. S.C) at p. 173.

8 In the utilization of the CCAA for this broad purpose a practice has developed whereby the application is "pre-
packaged" to a significant extent before relief is sought from the Court. That is, the debtor company seeks to obtain
the consent and support of its major creditors to a CCAA process, and to its major terms and conditions, before the
application is launched, This has been my experience in the course of supervising more than a few such proceedings. The
practice is a healthy and effective one in my view, and is to be commended and encouraged. Nonetheless, it has led in
some ways to the problem which is the subject of these reasons.

9 The problem centers around the growing complexity of the Initial Orders sought under s. 11(3) of the Act, and
the increasing tendency to attempt to incorporate into such orders provisions to meet every eventuality that might
conceivably arise during the course of the CCAA process. Included in this latter category is the matter of debtor-in-
possession ("DIP") financing, calling — as it frequently does — for a "super priority" position over all other secured
lending then in place.

a2

WestlawMext carsbn Copyright © Thomson Reuters Canada Limited or its loonsors (exctuding Individual courl documents). All rights reserved.



Royal Oak Mines Inc., Re, 1999 CarswellOnt 625
1999 CarswellOnt 625, [1999] O.J. No. 709, 6 C.B.R. (4th) 314, 96 O.T.C. 272

10 Initial Orders under the CCAA are almost invariably sought on short notice to many of the creditors and, not
infrequently, without any notice to others, I note as well that the Court is also asked in most cases to respond on short
notice and with little advance opportunity to examine the materials filed in support of the application. This is because
the materials, for very practical reasons, are not usually ready for filing until just before the filing is made, I make these
observations not to be critical in any way, but simply to point out the realities of the context in which the application
for the Initial Order is usually determined.

11 This case falls into both the "short notice” and "no notice" categories. The Hedge Lenders, at least, received only

very short notice of the Application on February 15 ™ Neither the Kemess Lien Claimants in British Columbia nor
Export Development Corporation were given any notice, Yet the Court was asked to grant super priority funding, which
would rank ahead of even the Lien Claimants (who have admitted priority over everyone), without their knowledge or
consent, and which would rank ahead of the Hedge Lenders who had not yet had a reasonable opportunity to consider
their position or (given an American holiday) for their counsel to obtain meaningful instructions. The Initial Order which
was originally sought in the proceeding consisted of 58 paragraphs of highly complex and sophisticated language. It was
28 pages in length, In addition, it had an 11 page Term Sheet annexed as a Schedule to it. It dealt with,

(a) the stay of proceedings (7 paragraphs, 4 l/2; pages);
y

(b) permitted operations by the Applicants during the CCAA period (4 paragraphs, 3 ! /; pages);
(c) restructuring steps permitted (8 paragraphs, 3 pages);
(d) the power to borrow and the charging of property (15 paragraphs, S pages);

(e) a charge to be imposed as a liability protection in favour of directors (2 elaborate paragraphs, spanning
4 pages);

(f) non-payment of creditors (one paragraph, ! /3 page);

() permission to file a plan of arrangement (2 paragraphs, l/3 pages);
(h) appointment and duties of the Monitor (9 paragraphs, 5 pages); and,

(@ general terms, including the "come back" clauses (6 paragraphs, 1 1/2; pages).

12 What s at issue here is not the principle of the Court granting relief of the foregoing nature in CCAA proceedings.
That principle is well enough imbedded in the broad jurisdiction referred to earlier in these reasons. In particular, it is not
the tenet of DIP financing itself, or super priority financing, which were being questioned. There is sufficient authority
for present purposes to justify the granting of such relief in principle: see, Canadian Asbestos Services Ltd. v. Bank of
Montreal (1992), 11 O.R. (3d) 353 (Ont. Gen, Div.), (Chadwick J.) at pp. 359-361, supplemental reasons and leave to
appeal granted (1993), 13 O.R. (3d) 291 (Ont. Gen. Div.); Bank of America Canada v. Willann Investments Ltd. (February
6, 1991), Doc. B22/91 (Ont. Gen. Div.), (Austin J); Dylex Ltd., Re (January 23, 1995), Doc. B-4/95 (Ont, Gen, Div.),
(HouldenJ.A.). It was the granting of such relief on the broad terms sought here, and the wisdom of that growing practice
— without the benefit of interested persons having the opportunity to review such terms and, if so advised, to comment
favourably or neutrally or unfavourably, on them -— which was called into question.

I3 There s justification in the call for caution, in my view. The scope and the parameters of the relief to be granted
at the Initial Order stage — in conjunction with the dynamics of no notice, short notice, and the initial statutory stay
period provided for in subsection 11(3) of the Act — require some consideration,
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14 T have alluded to the highly complex and sophisticated nature of the Initial Order which was originally sought in
this proceeding, The statutory source from which this emanation grew, however, is relatively simple and straightforward.
Subsection 11(3) of the CCAA — which is the foundation of the Court's “protective" jurisdiction — states:

11(3) A court may, on an initial application in respect of a company, make an order on such terms as it may
impose, effective for such period as the court deems necessary not exceeding thirty days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect
of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding
against the company; and

(¢) prohibiting, until otherwise ordered by the court, the commencement of or proceeding with any other
action, suit or proceeding against the company.

15 Conceptually, then, the applicant is provided with the protections of a stay, a restraining order and a prohibition
order for a period "not exceeding 30 days" in order to give it time to muster support for and justify the relief granted in the
Initial Order, all interested persons by then having received reasonable notice and having had a reasonable opportunity
to consider their respective positions. The difficulties created by ex parte and short notice proceedings are thereby
attenuated.

16 Subsection 11(4) of the Act provides for the making of additional orders in the CCAA process. The Court is
granted identical powers to those set out in paragraphs (a) through (c) of subsection 11(3), except that there is no limit
on the time period during which a subsection 11(4) order may remain in effect. The only other difference between the
two subsections is that in respect of an Initial order under subsection 11(3) the onus on the applicant is to show that it
is appropriate in the circumstances for the order to issue, whereas in respect of an order under subsection 11(4) there
is an additional requirement to show that the applicant "has acted, and is acting, in good faith and with due diligence"
in the CCAA process,

17~ The Initial Order sought in this case was not unlike those sought -- and, indeed, those which have been granted --
in numerous other CCAA applications, While the relief granted is always a matter for the exercise of judicial discretion,
based upon the statutory and inherent jurisdiction of the Court, it seems to me that considerable relief now sought at the
Initial Order stage extends beyond what can appropriately be accommodated within the bounds of procedural fairness, I't
was at least partially for that reason that I declined to grant the Initial Order relief sought at the outset of this proceeding,

18  Upon reflection, it seems to me that the following considerations might usefully be kept in mind by those preparing
for an Initial Order application, and by the Court in granting such an order.

19 First, recognition must be given to the reality that CCAA applications for the most part involve substantial
corporations with large indebtedness and often complex debtor-creditor structures. Indeed, the threshold for applying

for relief under the CCAA is a debt burden of at least $5 million ! . Thus, I do not mean to suggest by anything said
in these reasons that either the process itself or the corporate/commercial/financial issues which must be addressed and
resolved, are simple or easily articulated. Therein lies a challenge, however,

20 CCAA orders will of necessity involve a certain complexity, Nevertheless, at least a nod in the direction of plainer
language would be helpful to those having to review the draft on short notice, or to react to the order in quick fashion
after it has been made on no notice. It would also be helpful to the Court, which — as I have noted — is not infrequently
asked to give its approval and grant the order with very little advance opportunity for review or consideration. The
language of orders should be clear and as simple and readily understandable to creditors and others affected by them
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as possible in the circumstances. They should not read like trust indentures. These comments are relevant to all orders,
but to Initial CCAA Orders in particular.

21 The Initial Order will, of course, contain the necessary declaration that the applicant is a company to which
the CCAA applies, the authorization to file a plan of compromise and arrangement, the appointment of the monitor
and its duties, and such things as the "comeback" clause. In other respects, however, what the Initial Order should
seek to accomplish, in my view, is to put in place the necessary stay provisions and such further operating, financing
and restructuring terms as are reasonably necessary for the continued operation of the debtor company during a brief
but realistic period of time, on an urgency basis. During such a period, the ongoing operations of the company will
be assured, while at the same time the major affected stakeholders are able to consider their respective positions and
prepare to respond,

22 Havingsought only the reasonably essential minimum relief required for purposes of the Initial Order, the applicant
then has the discretion as to when to ask for more extensive relief. It may well be helpful, though, if the nature of the
more extensive relief to be sought is signalled in the Initial application, so that interested and affected persons will know
what is in the offing in that regard,

23 Subsection 11(3) of the Act does not stipulate that the Initial Order shall be granted for a period of 30 days.
It provides that the Court in its discretion may grant an order for a period not exceeding 30 days. Each case must be
approached on the basis of its own circumstances, and an agreement in advance on the part of all affected secured
creditors, at least, may create an entirely different situation. In the absence of such agreement, though, the preferable
practice on applications under subsection 11(3) is to keep the Initial Order as simple and straightforward as possible, and
the relief sought confined to what is essential for the continued operations of the company during a brief "sorting-out"
period of the type referred to above. Further issues can then be addressed, and subsequent orders made, if appropriate,
under the rubric of the subsection 11(4) jurisdiction.

24 Tt follows from what I have said that, in my opinion, extraordinary relief such as DIP financing with super priority
status should be kept, in Initial Orders, to what is reasonably necessary to meet the debtor company's urgent needs over
the sorting-out period. Such measures involve what may be a significant re-ordering of priorities from those in place
before the application is made, not in the sense of altering the existing priorities as between the various secured creditors
but in the sense of placing encumbrances ahead of those presently in existence. Such changes should not be imported
lightly, if at all, into the creditors mix; and affected parties are entitled to a reasonable opportunity to think about their
potential impact, and to consider such things as whether or not the CCAA approach to the insolvency is the appropriate
one in the circumstances — as opposed, for instance, to a receivership or bankruptcy — and whether or not, or to what
extent, they are prepared to have their positions affected by DIP or super priority financing. As Mr. Dunphy noted,
in the context of this case, the object should be to "keep the lights [of the company] on" and enable it to keep up with
appropriate preventative maintenance measures, but the Initial Order itself should approach that objective in a judicious
and cautious matter,

25 For similar reasons, things like the proliferation of advisory committees and the attendant professional costs
accompanying them, and the extension of broad protection to directors, are better left for orders other than the Initial
order,

26 I conclude these observations with a word about the "comeback clause”. The Initial Order as granted in this case
contained the usual provision which is known by that description. It states:

THIS COURT ORDERS that, notwithstanding any other provision of this Order, the Applicants may apply at
any time to this Court to seek any further relief, and any interested Person may apply to this Court to vary or rescind
this Order or seek other relief on seven days' notice to the Applicants, the Monitor, the CCAA Lender and to any
other Person likely to be affected by the Order sought or on such other notice, if any, as this Court may order.
(emphasis added)
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27 The Initial Order also contained the usual clause permitting the Applicants or the Monitor to apply for directions
in relation to the discharge of the Monitor's powers and duties or in relation to the proper execution of the Initial Order.
This right is not afforded to others.

28 The comeback provisions are available to sort out issues as they arise during the course of the restructuring.
However, they do not provide an answer to overreaching Initial Orders, in my view. There is an inherent disadvantage to
a person having to rely on those provisions. By the time such a motion is brought the CCAA process has often taken on
a momentum of its own, and even if no formal "onus" is placed on the affected person in such a position, there may well
be a practical one if the relief sought goes against the established momentum. On major security issues, in particular,
which arise at the Initial Order stage, the occasions where a creditor is required to rely upon the comeback clause should
be minimized.

29 These reasons are intended to compliment and to elaborate upon those set out in the brief endorsement made
at the time the Initial Order was granted on February 15, 1999, in favour of the Royal Oak Applicants, but in a form
morte limited than that sought,

Application granted,
Footnotes
1 CCAA, subsection 3(1),
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